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The “Spy” Problem
in the Proposed

Amendments to
Delaware’s
Corporate Law

By Carl L. Stine'

Delaware corporate law has long been recognized as the gold standard in the United States for
balancing the interests of public shareholders with the interests of controlling shareholders.
However, a new proposed amendment to Delaware corporate law threatens to erode this balance
by allowing a special committee negotiating a cash-out merger with a controlling shareholder to
include interested, non-independent directors, as long as they do not constitute a majority of the
directors on the committee. This proposal is deeply flawed and dangerous because it would
undermine the integrity of special committees, create more opportunities for conflicts of interest, and
threaten to compromise the fairness of the negotiation process. Most alarmingly, it would potentially
permit a “spy” for the controlling shareholder to sit in on negotiations, gaining access to confidential
strategic discussions and placing minority shareholders at a severe disadvantage.

The Proposed Law: Senate Bill 21 (SB 21)

The proposed amendment, Senate Bill 21 (SB 21), among other things, seeks to modify the
requirements for special committees in transactions involving controlling shareholders. Specifically,
the bill would permit special committees to include directors who are not entirely independent, as
long as they do not constitute a majority. According to the proposed legislation, a special committee
may include one or more directors who are not disinterested or independent with respect to the
matter presented to the committee. The proposal provides a safe harbor for the potential
transaction, which includes, among other thing, approval or recommendation by a special
committee, “provided that the committee does not include the controlling stockholder and that a
majority of the members of the committee approving such controlling stockholder transaction are
disinterested directors.”

Carl L. Stine is a partner at Wolf Popper LLP.

wolfpopper.com 1



This proposal is a change from recent Delaware case law requiring a special committee in this
context be made up entirely of disinterested directors. The proposed change has sparked
significant debate among legal experts and corporate governance advocates. Critics argue that
permitting interested directors to serve on special committees, even as a minority, could strongly
undermine the committees’ independence and effectiveness.

The Purpose of Special Committees and the Threat of Interested Directors

Special committees in cash-out mergers serve a critical function: they provide a layer of
independent review to protect minority shareholders from self-dealing and coercion by controlling
shareholders. These committees are supposed to be composed of independent directors who
negotiate at arm’s length with the controller to ensure that the transaction is fair. Under the existing
Delaware legal framework, such independence is key to ensuring that the controlling shareholder
does not abuse its position to secure a purchase price that is unfairly low for minority shareholders,
and is part of a process (with a majority-of-the minority provision) that would supposedly replicate an
arm’s-length transaction.

By allowing interested directors to sit on special committees, even as a minority, the proposed law
fundamentally compromises this system. The presence of directors who have ties to the controller
creates an inherent tension and introduces the risk that their loyalties will lie with the
controller-counterparty rather than with the independent shareholders they are supposed to protect.
This weakens the credibility and effectiveness of special committees, compromises even
independent directors’ willingness to speak candidly, and erodes investor confidence in Delaware
corporations.

The “Spy” Problem: Undermining Effective Negotiations

One of the most egregious consequences of this proposed change is that it would allow a potential
“spy” for the controlling shareholder to participate in critical negotiations. Unlike committees that are
tasked with voting up or down on derivative demands, special committees negotiating a buyout with
the company’s controlling shareholder engage in strategic discussions about valuation, alternative
transaction structures, and negotiation tactics—all with the goal of maximizing the merger
consideration for the minority shareholders. If an interested director with ties to the controlling
shareholder is present, that person can potentially relay confidential insights about the committee’s
strategy to the very counterparty the committee is negotiating against.

The mere possibility that an interested director could serve as a conduit for information to the
controller would chill the effectiveness of special committees. Independent directors would logically
be less candid in internal deliberations for fear that their negotiating positions could be exposed.
This dynamic creates a lopsided process in which the controller has a significant advantage,
potentially gaining information about the committee’s weaknesses, pressure points, or even their
ultimate bottom line. As a result, minority shareholders would be left vulnerable to fear and
uncertainty (which a sophisticated dominating shareholder could easily exploit), coercion, and unfair
pricing. Permitting this certainly would certainly not replicate an arm’s-length transaction where the
counterparty is a stranger or competitor.
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The Erosion of Investor Confidence

Delaware’s reputation as the premier jurisdiction for corporate law rests on its ability to maintain a
fair and predictable legal framework that protects all corporate constituencies, both on the investor
and management side. Litigants appearing before the Court of Chancery know that the court, as a
court of equity, possesses the flexibility to craft an appropriate and fair remedy based on all relevant
facts and applicable precedent. If SB 21 is enacted, it would send a troubling signal to investors
that Delaware is prioritizing the interests of controlling shareholders and management over public
investors. This perception could conceivably drive some institutional and activist investors to seek to
invest in companies incorporated in jurisdictions with stronger protections for the public, potentially
weakening Delaware’s dominance as the “First State” for business disputes.

Corporate governance watchdogs have already warned that SB 21 is a step backwards. A robust,
fully independent special committee process is one of the most effective safeguards against
overreach from controllers, and any dilution of this safeguard threatens to undermine trust in
Delaware-incorporated entities.

Conclusion

The proposed amendment to the DCGL permitting interested directors to serve on special
committees, would allow controllers to gain undue leverage in negotiations and could severely
compromise the fairness of the controller buyout process. Most dangerously, it would enable a spy
for the controller to participate in confidential discussions, undermining the very purpose of special
committees. If Delaware wishes to maintain its status as the preeminent corporate governance
jurisdiction, it must reject this proposal.
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About Wolf Popper LLP

Wolf Popper is a leading complex litigation law firm that
represents clients in high stakes individual and class action
litigations in state and federal courts throughout the United
States. The firm specializes in securities fraud, mergers and
acquisitions, consumer fraud litigation, healthcare litigation,
ERISA, and commercial litigation and arbitration. Wolf Popper
was founded in 1945, and is headquartered in New York City.
Wolf Popper also has offices in Washington, DC; Houston,
Texas; Chicago and Springfield, lllinois; Boston, Massachusetts;
and San Juan, Puerto Rico.

Wolf Popper’s attorneys are experienced litigators, many of
whom have prior experience at AmLaw 100 firms or in
government agencies. Wolf Popper’s reputation and expertise
has been repeatedly recognized by courts, which have
appointed Wolf Popper and its attorneys as lead counsel in
complex litigations throughout the country. Over the past
eighty years, Wolf Popper has recovered billions of dollars for
its clients.

Wolf Popper was one of the first laws firms in the United States
to develop a class action securities litigation practice. The
practice was founded in 1958, and grew out of the Firm's
historical commitment to protecting the rights of individuals.
Wolf Popper’s long-established role in the securities bar
provides its clients with an understanding and insight into
federal securities and state fiduciary duty laws that could only
be obtained through years of practice in the fields.

Wolf Popper provides a range of services which are designed
to aid shareholders seeking to recover damages related to
fraud and other corporate misconduct, as well as shareholders
who seek to advocate for improved corporate governance.

Wolf Popper routinely represents damaged and defrauded
institutional and other large investors in class action and
individual securities litigations. Wolf Popper is regularly
appointed lead or co-lead counsel in complex securities
litigations. Wolf Popper is very selective in the cases it litigates.
The Firm’s careful factual and legal research and selective
prosecution has resulted in a significant percentage of the
securities litigations in which the Firm is involved being
sustained over, or being settled prior to a decision on, a motion
to dismiss. Wolf Popper regularly litigates cases alleging
materially false and misleading statements in violation of the
federal securities laws, as well situations involving as other
corporate misconduct, such as (i) excessive compensation
being paid to a company’s management; (i) self-dealing
transactions between a company and its management or
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directors; or (iii) where a majority/controlling shareholder seeks
to cash out the public, minority shareholders at a grossly unfair
price or in a manner that compromises the process necessary
to ensure that the public shareholders are treated fairly.

Wolf Popper’s portfolio monitoring service aims to educate the
Firm institutional investor clients about securities litigation and
corporate misconduct issues that impact their investment
portfolios.  The Firm provides monthly and case specific
reports related to current litigations and disclosures of potential
fraud or other corporate misconduct. Wolf Popper also
provides clients with monthly reports of recently reached class
action settlements to help clients identify settlements in which
they might be entitled to participate.

Wolf Popper serves as a trusted advisor to institutional
shareholders, and strives to help board members, directors,
administrators, and other fiduciaries meet their duties and
responsibilities to protect fund assets and mitigate the risks
and liabilities. Wolf Popper represents a number of state,
county, and municipal pension funds as well as Taft-Hartley
plans and other sophisticated institutional investors. Wolf
Popper's portfolio monitoring services are provided to
institutional investors at absolutely No Out-of-Pocket Cost and
Risk Free. Wolf Popper provides litigation services to
institutional investors on a contingent fee and non-recourse
basis.

Wolf Popper has a long history of representing international
clientele. Wolf Popper’s office in San Juan, Puerto Rico
provides the firm with a gateway to the civil law system in Latin
America and Europe; Wolf Popper has working relationships
with firms throughout those jurisdictions. Latin American
institutional investors worldwide can expect fully bilingual
services in portfolio monitoring and securities litigation from
diverse and experienced attorneys.

Wolf Popper’s founders always recognized the value of a
workforce comprised of talent across the demographic
spectrum. The Firm has been committed to diversity and
inclusion and gender equality since its inception and is proud
to continue to embrace that tradition of inclusion to the benefit
of the Firm and the clients we serve.

To learn more, please visit us at www.wolfpopper.com, or email
us at outreach@wolfpopper.com.
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