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Supreme Court Holds
That Pure Omissions

Are Not Actionable
Under Rule 10b—5(b)

By Joshua W. Ruthizer &
Antoinette Adesanya

On April 12, 2024, the U.S. Supreme Court decided Macquarie Infrastructure Corp. v. Moab
Partners, L.P.," and held that SEC Rule 10b-5(b)? prohibits only affirmative misstatements and
half-truths (i.e., an affirmative statement that is misleading because it omits information). It does not
prohibit pure omissions.

In our view, this decision should not have a significant practical impact on future securities litigation.

Macquarie Infrastructure Corporation, through its subsidiary International-Matex Tank Terminals
(“IMTT”), operated terminals that stored, among other things, No. 6 fuel oil. In 2016, the United
Nations International Maritime Organization adopted regulation IMO 2020, which capped the sulfur
content of fuel oil used in shipping at 0.5% by the beginning of 2020. No. 6 fuel oil has a sulfur
content closer to 3.0%. Macquarie did not discuss IMO 2020 until February 2018, when Macquarie
announced that IMTT’s contracted storage capacity had dropped in part because of the structural
decline in the No. 6 fuel oil market. Macquarie’s stock price fell around 41%.

Moab Partners sued Macquarie, alleging violations of Section 10(b) of the Securities Exchange Act
of 1934 and Rule 10b-5(b). Pursuant to the authority in Section 10(b), Rule 10b-5(b) makes it
unlawful for persons to “make any untrue statement of a material fact or to omit to state a material
fact necessary in order to make the statements made, in the light of the circumstances under which
they were made, not misleading.”

1601 U.S. 257 (2024).
217 C.F.R. § 240.10b-5(b).
31d.
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Moab alleged that Macquarie’'s statements were “false and misleading” because Macquarie
“concealed from investors that IMTT’s single largest product . . . was No. 6 fuel oil,” which “faced a
near-cataclysmic ban on the bulk of its worldwide use through IMO 2020.”* Moab alleged, among
other things, that (a) Macquarie was required to disclose the impact of IMO 2020 under Iltem 303 of
SEC Regulation S-K, which requires disclosure of “a trend, demand, commitment, event or
uncertainty is both presently known to management and reasonably likely to have material effects on
the registrant's financial conditions,” and (b) the omission of this information rendered affirmative
statements false and misleading.

The District Court dismissed the complaint. The Second Circuit Court of Appeals reversed and
reinstated the complaint. On review of the Second Circuit’s decision, the Supreme Court
unanimously held that “[p]ure omissions are not actionable under Rule 10b-5(b).”® The Court looked
to the text of Rule 10b-5, which prohibits omitting material facts necessary to make the “statements
made . . . not misleading,” and concluded that “[l]Jogically and by its plain text, the Rule requires
identifying affirmative assertions (i.e., ‘statements made’) before determining if other facts are
needed to make those statements ‘not misleading.””’

While this decision is important, in our view it is likely to have limited impact. Under Section 11 of
the Securities Act of 1933, investors can still allege claims for pure omissions in connection with
IPOs, SPOs, and other securities offerings. Section 11 prohibits any registration statement that
“contain[s] an untrue statement of a material fact or omit[s] to state a material fact required to be
stated therein or necessary to make the statements therein not misleading.”® As the Court noted
when comparing Section 11 to Rule 10b-5, Section 11 creates liability for both half-truths and a
“failure to speak on a subject at all.”® Also, most complaints alleging violations of Rule 10b-5(b)
already allege affirmative statements that were rendered misleading due to the defendants’
omissions. This is because prior to the Court’s decision in Macquarie, there was a circuit split since
at least three Courts of Appeals (Third, Ninth, and Eleventh) covering 15 states had ruled that a
failure to disclose information required by Item 303 did not support a Rule 10b-5(b) claim.

Further, Macquarie does not address pure omissions under Rule 10b-5(a) or 10b-5(c),'® which make
it unlawful for any person to “employ any device, scheme, or artifice to defraud” or “engage in any
act, practice, or course of business which operates or would operate as a fraud or deceit upon any
person.”™ In 2019, the Supreme Court stated that “[i]t would seem obvious that the words in these
provisions are, as ordinarily used, sufficiently broad to include within their scope the dissemination
of false or misleading information with the intent to defraud.”'? We expect future securities actions to
allege that pure omissions are violations of Rule 10b-5(a) and 10b5-(c), and for courts to opine
whether these rules are broad enough to include claims for pure omissions.

4 Macquarie, 601 U.S. at 261 (quoting City of Riviera Beach Gen. Emps. Ret. Sys. v. 815U.S.C. § 77k.

Macquarie Infrastructure Corp., 2021 WL 4084572, *6 (S.D.N.Y. Sept. 7, 2021)). 9 Macquarie, 601 U.S. at 264.

517 C.F.R. § 229.303(a)(3)(ii). 10 Id. at 266 n.2.

6 Macquarie, 601 U.S. at 266. 1117 C.F.R. § 240.10b-5.

7 1d. at 264. 12 Lorenzo v. SEC, 587 U.S. 71, 78 (2019).
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About Wolf Popper LLP

Wolf Popper is a leading complex litigation law firm that
represents clients in high stakes individual and class action
litigations in state and federal courts throughout the United
States. The firm specializes in securities fraud, mergers and
acquisitions, consumer fraud litigation, healthcare litigation,
ERISA, and commercial litigation and arbitration. Wolf Popper
was founded in 1945, and is headquartered in New York City.
Wolf Popper also has offices in Houston, Texas; Chicago and
Springfield, lllinois; Boston, Massachusetts; and San Juan,
Puerto Rico.

Wolf Popper’s attorneys are experienced litigators, many of
whom have prior experience at AmLaw 100 firms or in
government agencies. Wolf Popper’s reputation and expertise
has been repeatedly recognized by courts, which have
appointed Wolf Popper and its attorneys as lead counsel in
complex litigations throughout the country. Over the past
seventy-five years, Wolf Popper has recovered billions of
dollars for its clients.

Wolf Popper was one of the first laws firms in the United States
to develop a class action securities litigation practice. The
practice was founded in 1958, and grew out of the Firm's
historical commitment to protecting the rights of individuals.
Wolf Popper’s long-established role in the securities bar
provides its clients with an understanding and insight into
federal securities and state fiduciary duty laws that could only
be obtained through years of practice in the fields.

Wolf Popper provides a range of services which are designed
to aid shareholders seeking to recover damages related to
fraud and other corporate misconduct, as well as shareholders
who seek to advocate for improved corporate governance.

Wolf Popper routinely represents damaged and defrauded
institutional and other large investors in class action and
individual securities litigations. Wolf Popper is regularly
appointed lead or co-lead counsel in complex securities
litigations. Wolf Popper is very selective in the cases it litigates.
The Firm’s careful factual and legal research and selective
prosecution has resulted in a significant percentage of the
securities litigations in which the Firm is involved being
sustained over, or being settled prior to a decision on, a motion
to dismiss. Wolf Popper regularly litigates cases alleging
materially false and misleading statements in violation of the
federal securities laws, as well situations involving as other
corporate misconduct, such as (i) excessive compensation
being paid to a company’s management; (i) self-dealing
transactions between a company and its management or
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directors; or (iii) where a majority/controlling shareholder seeks
to cash out the public, minority shareholders at a grossly unfair
price or in a manner that compromises the process necessary
to ensure that the public shareholders are treated fairly.

Wolf Popper’s portfolio monitoring service aims to educate the
Firm institutional investor clients about securities litigation and
corporate misconduct issues that impact their investment
portfolios.  The Firm provides monthly and case specific
reports related to current litigations and disclosures of potential
fraud or other corporate misconduct. Wolf Popper also
provides clients with monthly reports of recently reached class
action settlements to help clients identify settlements in which
they might be entitled to participate.

Wolf Popper serves as a trusted advisor to institutional
shareholders, and strives to help board members, directors,
administrators, and other fiduciaries meet their duties and
responsibilities to protect fund assets and mitigate the risks
and liabilities. Wolf Popper represents a number of state,
county, and municipal pension funds as well as Taft-Hartley
plans and other sophisticated institutional investors. Wolf
Popper's portfolio monitoring services are provided to
institutional investors at absolutely No Out-of-Pocket Cost and
Risk Free. Wolf Popper provides litigation services to
institutional investors on a contingent fee and non-recourse
basis.

Wolf Popper has a long history of representing international
clientele. Wolf Popper’s office in San Juan, Puerto Rico
provides the firm with a gateway to the civil law system in Latin
America and Europe; Wolf Popper has working relationships
with firms throughout those jurisdictions. Latin American
institutional investors worldwide can expect fully bilingual
services in portfolio monitoring and securities litigation from
diverse and experienced attorneys.

Wolf Popper’s founders always recognized the value of a
workforce comprised of talent across the demographic
spectrum. The Firm has been committed to diversity and
inclusion and gender equality since its inception and is proud
to continue to embrace that tradition of inclusion to the benefit
of the Firm and the clients we serve.

To learn more, please visit us at www.wolfpopper.com, or email
us at outreach@wolfpopper.com.
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